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Introduction
In 2003, Jason Withrow sustained injuries in a car accident.1 To cover
costs from the accident, he got a second job and took out a payday loan
from a storefront lender. Later, Withrow injured his back and had to quit
his second job. The interest piled up on his initial payday advance, and he
took out new loans with different lenders just to pay that interest. In five
months after the initial loan, Withrow spent $7,000 in interest and never
paid on the principal amount of $1,900.2
Withrow’s story is not rare. In 2015, Willie Pearl Gary took out a
$4,000 title loan against her 2010 Toyota Camry.3 In February 2016, she
made a $440 payment toward the debt. The receipt for that payment
showed that only $3.64 went toward paying off the outstanding principal
of $4,300. Over a year later in summer of 2017, Gary still owed more than
$3,900 on the loan.4
Elliott Clark, a Vietnam veteran, took out multiple payday loans
totaling $2,500.5 To cover the high fees and interest on the loans, Clark
paid $190 monthly on principal balances totaling just $500. Over the five
years it took to pay off the debt, Clark accrued $50,000 in interest
payments. As a result, the Clark family lost their home.6
One might hear these stories and blame borrowers for
mismanagement or laziness. But various complicated factors have
heralded the rise of nontraditional, fringe lending. More Americans than
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ever face financial instability because of increasing volatility in
employment, wages, and income, coupled with rising healthcare,
childcare, and education costs.7 Workers who make less than $40,000
annually are among those most vulnerable to fringe lending.8 In fact, each
of the above borrowers either has multiple jobs or a long-term position.
Petty Officer Second Class Jason Withrow was a Navy nuclear submariner
when he took out his initial payday loan.9 Willie Pearl Gary is an inventory
specialist for a grill manufacturer.10 Finally, Elliott Clark is a security guard
whose wife had to leave her job after a $22,000 medical emergency and
whose daughter was in college at the time.11
Twelve million Americans utilize high-cost loan products yearly,
usually to cover living expenses.12 Traditional financial institutions like
banks and credit unions are increasingly unwilling to lend to so-called
“risky” borrowers.13 Further, more than 33 million American households
are considered “underbanked” or “unbanked.”14 Lacking access to
relatively safe financial services and products limits consumers’ abilities
to obtain liquidity, or cash, in times of need or emergency.15 The
underserved, therefore, resort to high-cost, fringe loan products.16 The
average underserved consumer will spend $1,000 yearly on just the fees to
access these high-cost loans.17 Banked consumers, however, who can
access safe, affordable, and government-backed financial services can
secure liquidity and obtain the necessary financing for advancement.18
A combination of high transaction costs, risk, and convoluted
regulation has cultivated a financial chasm that favors America’s wealthy.
By comparison, Congress has long required the telecommunications and
broadband industry to serve “the public interest, convenience, and
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necessity.”19 Since 1996, Congress and the Federal Communications
Commission (“FCC”) have required telecommunications providers to pay
into a fund that explicitly and massively subsidizes services for rural and
vulnerable populations to ensure universal access to telephone and highspeed broadband.20 Today, federal, state, and local governments and
corporations are constantly innovating to achieve universal broadband
service and close the “digital divide” that remains between those with
access to broadband and those without.21
In stark contrast, modern unfocused banking regulation punishes
consumers who need access to small-dollar, low-interest loans.22 Instead
of promoting access and competition for the underserved, the federal
government has made it easier for financial firms to be solely profitseeking and risk-defining.23 Instead of providing mechanisms for safer
alternatives to fringe lending products, regulators make it more difficult
for reputable financial firms to meet the demand for liquidity.24 But both
banks and fringe lenders are winning in the modern regime. American
taxpayers—who significantly subsidize banks and who are, overall,
growing less financially secure—are the losers.25
This Comment argues for implementing creative solutions to propel
the banking industry to benefit all citizens, taking lessons from the
telecommunications and broadband industry. Recently, scholars and
policymakers have proposed several potential solutions to the predatory
lending problem, from interest rate caps to banking and small-dollar
lending in the United States Postal Service.26 This Comment asserts that
rate caps cannot adequately solve the problem because offshore and
online companies can still reach consumers with few ramifications via the
internet.27 Additionally, this Comment argues that postal banking would
provide the federal government with a monopoly of access to low-income
and rural consumers, and effectively squash competition from reputable
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banks. Instead, this Comment proposes a novel solution by drawing on
regulatory and innovative schemes from the telecommunications and
broadband field: explicit, transparent subsidies to infuse small-dollar
lending in reputable financial firms, like banks and credit unions, through
a Universal Banking Service Fund.
Part I of this Comment introduces the current banking landscape,
which is fertile ground for high-cost products like payday and title loans.
Part II shifts from banking to the modern telecommunications and
broadband industry and describes the long-term commitment to
providing connectivity to rural and vulnerable populations. Part III
provides contrast between the two industries and explains why,
historically, banks have not met the demands of the underserved. Finally,
Part IV will evaluate the benefits and pitfalls of recent regulations and
proposals to combat predatory lending, such as rate caps and postal
banking. Additionally, Part IV introduces a measured approach to
providing low-interest, small-dollar loans to underserved consumers.
I.

Small-Dollar Loans in High Demand

A. The Rise of Fringe Lending
Fringe lending is booming. In 1993, the first payday lending storefront
in the United States opened in Tennessee.28 By 2001, nearly 69 million
payday loan transactions occurred in the country per year, producing
approximately $2.2 billion in fees.29 Today, payday lending is a $30 billion
business.30 There are more payday loan storefronts in the United States
than the combined total of McDonald’s and Starbucks locations.31 A
market void catalyzed this explosion of payday lenders: small-dollar loans
were not profitable enough for reputable banks to justify the transaction
costs, leaving borrowers without access to safe, affordable alternatives.32
The most common loan product filling the market void is the payday
loan.33 To borrow, a payday loan customer must have a source of income
and must give the lender access to her bank account.34 The loan is typically
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due at the next payday, and the lender draws the amount owed directly
from the borrower’s account.35 During the 1980s, many states deregulated
interest rates.36 Annual percentage rates (“APR”), which had previously
remained between 6% and 12%, were subsequently allowed to reach 300%
to 700%.37 Mississippi, for example, has the highest concentration of
payday lenders in the nation, and those lenders often demand 500% in
interest.38 Because of the short turnaround and high fees on payday loans,
most borrowers only pay the fees at the end of the two weeks and “roll
over” the principal owed to an additional loan.39
The fringe lending industry relies on rollover to generate higher fees.40
More than 80% of payday borrowers roll over or take out another loan
within fourteen days of the initial loan.41 Borrowers plunge into harsh
cycles of paying fees and interest rates that can churn up to 2,000%
without reducing the principal owed.42
Borrowers with five or more loans generate 90% of the payday
lending business.43 Borrowers with twelve or more loans generate 60%.44
Further, 12 million Americans borrow payday loans every year, spending
an average of $520 in fees on $375 borrowed.45 Thus, these 12 million
Americans pay fringe lenders $6.2 billion annually just in loan-associated
fees. So, without loan churning, where borrowers take out additional
loans to cover their initial loans, payday lenders would likely fail.46
Payday loans are only one part of the fringe lending market. Most
fringe lending customers are bound to other types of credit.47 Another
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product, the title loan, is increasing in popularity as states and agencies
attempt to dismantle payday loan schemes. Fifty-five percent of
borrowers with title loans also have payday loans.48
Title loans are similar to payday loans, but are secured using the
borrower’s vehicle title as collateral.49 Title loans foster an additional risk,
however, as 20% of title loan borrowers lose their vehicle when they fail to
stay afloat in the borrowing scheme.50 Only one borrower in every eight
borrows once and repays the loan without borrowing again.51 The rest, or
87.5%, pay as the loan churns.52 Average title loan borrowers pay 300% in
APR.53 When a borrower faces vehicle repossession, they also pay
repossession fees that average half of the loan balance.54
Title lenders are thriving, generating more than $4 billion annually in
fees.55 And the industry has become high-tech to avoid paying vehicle
location costs.56 Now, at the time of signing, lenders install chips to
remotely disable vehicles if borrowers default .57
So, a title loan scheme might look like this: A customer borrows
$4,000 against his vehicle title to make it through the holiday season. The
company gives him eighteen months to pay off his debt. With a triple-digit
APR, his monthly payment is over $580. In eighteen months, the borrower
will pay nearly $10,500, mostly in fees and interest. When he cannot repay
the principal, the company repossesses his car and charges half of what he
owes for recovery. If the borrower cannot pay that fee, the lender may sell
the car and keep the amount owed.58 Without reliable transportation, the
borrower loses his job and ends up in a more precarious position than
when he started.59
Fringe lending leaves borrowers in debt traps. In fact, the likelihood
that someone will file for chapter thirteen bankruptcy doubles “within
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two years of a successful first-time payday loan application.”60 Why, then,
do borrowers sign these agreements and go back again? Recognizing
borrowers’ credit options is essential to understanding how fringe lending
has become a multi-billion-dollar industry.61
B. Who Is Borrowing from Payday and Title Lenders and Why?
Regulators, lawmakers, and non-borrowers often make assumptions
about consumers who borrow from fringe lenders. For example, Elliott
Clark, who lost his home after accruing $50,000 in interest, told a
reporter, “I’ve been called stupid, and they say I should read the fine
print.”62 Even the terms “unbanked,” and “underbanked,” imply that those
without access to stable financial institutions are faulty decision makers.63
But national financial health and fringe borrowing statistics say
otherwise.
In 2019, 54% of Americans, or 135 million people, reported struggling
financially.64 Fifty-five percent of middle-aged people reported they
cannot save enough to cover three months of living expenses if they lose
their income, a nearly 5% increase from 2018.65
Most fringe lending borrowers are not low-income individuals. The
average borrower earns $40,000 a year.66 In fact, 8% of predatory loan
borrowers rent homes and earn up to $100,000, while 6% are homeowners
who earn between $15,000 and $40,000.67 Therefore, income is not a
reliable indicator of those who will borrow.
Despite the misconception that people borrow to cover emergencies,
most borrow to cover regular living expenses.68 Sixty-nine percent of firsttime borrowers use payday loans to cover expenses like utilities,
prescription drugs, credit card bills, mortgage payments, and food,
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compared to 16% who borrow for unexpected expenses like medical
emergencies or car repairs.69 Where borrowers do seek to cover
unexpected expenses, often they are strapped for cash and must resort to
risky loans to maintain liquidity.70
Scholars and policymakers suggest that most US consumers are
underserved because banks are solely profit seeking.71 When mainstream
banks do not adequately serve people who are not already financially
stable, what choice do borrowers have?72
The Federal Deposit Insurance Company (“FDIC”) reports that 27% of
households, or 33.5 million Americans, lack regular access to banks or
mainstream financial services.73 Three explanations account for these
statistics. First and most commonly, underserved households report not
having enough cash to keep in a bank account to cover the account’s
maintenance fees.74 Second, a high proportion of underserved households
do not trust banks.75 Third, many who previously had bank accounts no
longer do because of high or unpredictable fees.76 Indeed, bank fees are
growing.77 For certain regional banks, customer fees account for 40% of
the bank’s income.78
While underserved populations need access to safe, reputable banks,
those banks do not need to serve low- and middle-income populations to
get richer.79 For loans, bank transaction costs are relatively the same
regardless of the amount borrowed, but high-dollar loans and more fees
generate greater profits.80 Banks also charge fees to maintain checking and
savings accounts.81 Following the dismantling of regulations that sought
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to restrict their power in the 1970s and ‘80s, banks, and their fees and
profits, grew exponentially.82
Today, more than half of the country cannot access $400 without
either borrowing money or selling something.83 A consumer undergoing
financial strain could see the thousands of accessible payday and title
lenders and fall prey to the ease and speed of the process.84 Once within
the predatory loan chokehold, borrowers repeat loan cycles, stay in debt
for months or years, and finish with more debt than when they started.85
The bottom line: without viable choices for access to liquidity, borrowers’
debt churns, the middle moves further from prosperity, and the poor stay
poor.
A senior staff member of a federal credit union voiced what many
Americans perceive as the solution for fringe lending borrowers: “They
need to save up . . . or borrow from friends and family.”86 This philosophy
implies that borrowers can save money ex ante or have a private network
of options ex post, and they simply choose the worst option for
themselves.87 Most borrowers do not have these options.88
Indeed, when asked whether payday loans should be illegal, one
repeat borrower said, “No, I think they should still exist. You know it’s
undoable to take out five loans and be able to pay them back. But
sometimes you have no choice.”89
Commenters suggest, then, that payday and title lenders are doing
middle-America a much-needed service.90 This is convincing, because
without small-dollar loan products, millions of Americans would have no
options during financial strain.91 But this should be a morally intolerable
conclusion. Why should the only choice for temporary liquidity available

82
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to the most vulnerable populations be dangerous, untenable debt? Why
should banks leave most Americans behind?
C. Pot, Meet Kettle: Banks That Fear “Risky Borrowers,” are Pretty Risky
Themselves
Rather than offering helpful services to vulnerable populations, banks
have remained especially committed to growth and profits.92 In the post–
New Deal era, public interest has given way to corporate prosperity.93 But
experts estimate that taxpayers furnish banks with $12 to $83 billion
annually.94 Recent regulations and acts have revealed a strong desire to
further protect banks rather than to support Americans in their demand
for liquidity.95
Consider the 2008 financial crisis. That year, twenty-five banks
failed.96 Banks, however, receive money from the Federal Reserve at 1%
interest and additional support during credit crunches.97 When a bank
cannot pay the bills, the Federal Reserve creates short-term loans so the
banks do not need to sell off assets.98 Banks have access to government
support that most other businesses do not, utilizing taxpayer dollars as a
buoy in turbulent waters.99 When a too-big-to-fail bank becomes
insolvent, as in the 2008 crisis, the government bails it out.100 That year,
the government bailed out the failing banking industry with financial
support amounting to more than $1 trillion and very low interest rates.101
Following the crisis, multiple outlets have reported that the government
commitment to the banking industry totaled $16.8 trillion.102
Presidents George W. Bush and Barack Obama both urged that these
bailouts were essential for the good of the American people to avoid
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economic collapse.103 Perhaps the concept that banks and the American
people are obligated to one another, or are together in crises, would ring
truer if banks were committed to serving the majority of the American
public.104 A bank bailout does not exist to make banks richer, but to
enhance the credit market.105 Instead, banks are succeeding and getting
ahead as borrowers are working hard from behind.106 The American people
have buoyed banks with tax dollars. Now, banks should serve a greater
majority of the people.
This is the foundational principal underlying the regulation of
publicly owned telecommunications spectrum: the public should benefit
when firms use public-owned resources. An analysis of the
telecommunications and broadband regulatory regime provides a helpful
comparison to the contemporary banking paradigm. This Comment does
not presume that the modern communications regime is perfect. But
Congress and the FCC’s conception of “universal service” and venerable
commitment to closing the digital divide make an illuminating
comparison to the modern banking regime that leaves millions without
access to affordable financial options.
II. An Informative Comparison: Universal Service and an All-Hands
Approach to Broadband Deployment
The concept of universal service stems from a longstanding
undercurrent of FCC regulation that became law in the 1927 Radio Act:
communications must serve the “public interest, convenience, and
necessity.”107 Because radio and telephone providers utilized the
publicly-owned electromagnetic spectrum, the idea became pervasive that
government is responsible for creating a regime that benefits businesses
and serves the broadest range of consumers.108 In 1925, Secretary of
Commerce Herbert Hoover said of the spectrum, “The ether is a public
medium, and its use must be for a public benefit.”109 The spectrum
belonged to the people, not to businesses, and so the people would not be
deprived of spectrum services.110
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Today, what is known as the Universal Service Fund provides
telecommunications and broadband access for underserved Americans
through four programs. First, the Connect America Fund subsidizes
telephone companies that serve rural areas with otherwise high build-out
costs, which ensures that rural customers pay reasonably comparable
prices to urban areas.111 Second, the Lifeline program assists low-income
customers by subsidizing monthly telephone and broadband charges.112
Third, the E-Rate program provides telecommunications services,
internet access, and equipment to eligible schools and libraries.113
Fourth, the Rural Health Care program subsidizes service contracts
between telecommunications providers and rural health care providers.114
The Universal Service Fund is not a direct subsidy to end users.115 Instead,
the Fund supports certain eligible providers to offset the high costs to
build-out to and maintain service for rural customers.116 The Fund also
reimburses other providers who discount their services for lower-income
customers, rural health care providers, schools, and libraries.117
Understanding the origins of the universal service doctrine is essential for
an analysis of the modern telecommunications and broadband regime.
A. The Start of Spectrum: Something New, Different, and Ripe for
Regulation
Following Alexander Graham Bell’s patent, the telephone industry
remained unregulated, which created unchecked anticompetitive
practices.118 Telephone technology then was not the technology of today.
If a customer of one company had a sister across town who was a customer
of a competing company, the customer would also have to buy-in to the
competing company to speak to his sister over a telephone connection.119
This led to a chaotic number of wireline connections in homes and across
regions so that people could connect.120 Nearly 13% of customers paid
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twice what other customers paid for the same services to connect to
customers of different providers.121
The most powerful firm in the market at the time, AT&T, developed
a doctrine of “universal service,” which they stated was intended to
provide consumers with protection against unfair competitors who did
not care to serve everyone equally.122 The doctrine actually allowed AT&T
to gobble up the competition and reinforce a monopoly power, because
no barriers to communication existed if all consumers across the country
were AT&T customers.123 “Universal service” was thus a guise to block out
competitors from accessing consumers.124 The chaos of this early age of
spectrum created an exigency for regulation.
In 1913, to avoid antitrust pressure from the Department of Justice,
AT&T wrote what became known as the Kingsbury Commitment.125 In the
Commitment, AT&T agreed to allow local phone companies to
interconnect with AT&T’s telephone technology, an ostensible end to the
unregulated chaos of telephone.126 But when President Wilson’s
Administration agreed to the Kingsbury Commitment, AT&T became a
government-sanctioned monopoly that reigned for decades.127 In
exchange for market dominance, AT&T agreed to regulation as a public
utility and committed to providing quality telephone access across the
country without regard to income or geography.128 Thus, in the Kingsbury
Commitment, AT&T and the Wilson Administration shaped today’s
notion of universal service.
Radio had a similarly frenzied start. A year before the Kingsbury
Commitment, radio operators aboard the sinking Titanic sent distress
calls to the nearby Californian—but the Californian’s radios were off, and
the calls went unanswered.129 Meanwhile, in distant New York City, radio
operators on top of a department store could hear and relay the sinking
Titanic’s distress calls.130 The 1912 Radio Act, just five months later,
121
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mandated that vessels-at-sea give “absolute priority to signals and
radiograms relating to ships in distress.”131 The Radio Act did more than
dictate that seafarers must leave on their radios, though.132 The Act also
established the first rules against radio interference, stating that
transmitters must have a license to operate.133
At the start, this governmental authority was not contentious because
many people had not yet tuned in to radio.134 On November 2, 1920,
however, KDKA in Pittsburgh aired election returns that solidified
Republican Warren G. Harding as the twenty-ninth President.135 Listeners
caught a whiff of something good: by December 1922, more than 500
radio broadcasting stations were operating in the United States.136 Radio
broadcasting was quickly and outrageously popular, but its widespread
use created chaotic signal-interference.137 Stations utilized any wavelength
they desired and interfered with other broadcasts.138 Congress thus passed
the 1927 Radio Act, establishing the Federal Radio Commission (“FRC”)
and mandating the use of the spectrum for only the “public interest,
convenience, and necessity.”139
Ultimately, the authority granted to the FRC was not extensive
enough to cover all new uses of wireless spectrum, so in 1934 Congress
passed the first Communications Act.140 The 1934 Act created the Federal
Communications Commission and brought the regulation of telephone,
telegraph, radio, and future uses of spectrum under the Commission’s
purview.141 The Act established that, because the spectrum is a public
resource, the FCC would heavily regulate its use and the public would
benefit.142 Since then, telephone, radio, and broadcast television
companies are required to serve the public interest.143
Telecommunications providers have argued against public interest
requirements, particularly in reference to the rise of lesser regulated
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competitors, like cable, satellite, and streaming services.144 Still, providers
are statutorily required to serve the public interest today.145 Broadband,
however, is an entirely different regulatory structure, and the fodder for
the most contentious debates in modern telecommunication.
B. Regulating Broadband
Broadband regulation began in the Telecommunications Act of 1996,
which signaled the beginning of the internet age.146 The Act distinguished
between telephone services, which would remain heavily regulated, and
broadband, which would not be regulated.147 The Act did extend to
broadband services one principle underlying telephone regulation since
the Kingsbury Commitment: universal service.148 Under the Act, the
Commission sought to increase access to high-speed broadband for all
consumers at “just, reasonable and affordable rates,” accomplished
through Universal Service Fund subsidies.149 Telecommunications
providers are statutorily required to pay a percentage of their yearly
revenues into the Universal Service Fund.150 This percentage is called the
“contribution factor.”151 The FCC sets the contribution factor each quarter
based on projected demand for services.152 While one would expect that
exorbitant costs are passed through to consumers, the FCC estimated in
2017 that each household paid a maximum of $2.77 to contribute to the
Universal Service Fund.153
144
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The doctrine of universal service has ensured that millions of
Americans have connected to the internet.154 In 2009, Congress passed the
National Broadband Plan with the goal of providing access to broadband
for every American.155 Congress and the FCC have acted multiple times to
ensure that providers are not only supporting access for all Americans, but
innovating and expanding faster, safer services, even to those who could
not normally pay without the Universal Service Fund.156
C. The Universal Service Fund and Increasing Access
Congress established the Universal Service Fund based on the idea
that “[t]he Commission and the States should ensure that universal service
is available at rates that are just, reasonable, and affordable.”157 Before the
Telecommunications Act of 1996, advocates contended that explicit
subsidies for access made economic, social, and political sense.158 As the
industry expanded over time, the Fund would ensure that inclusion and
access were folded into the growth.159 The Fund would also constrain the
dangers of a social divide between those who had access and those who
did not.160 In establishing the Fund, Congress transformed the doctrine of
“universal service” into an operative mechanism to provide equal physical
and social access to connectivity.161 The Fund operates in two imperative
ways: firms compete to build-out to and serve customers and thus receive
the subsidies, and customers who could not otherwise afford the services
benefit from the access, competition, and support.162
The Universal Service Fund is an immense subsidy. In 2016, the FCC
reported that the Connect America Fund supported providers with $4.56
billion.163 The Lifeline program supports 12.8 million people in accessing
telephone and broadband.164 The E-Rate program provides discounts to
schools and libraries from 20% to 90%, and $4.16 billion in support.165
Finally, the Rural Health Care Program provides $571 million to subsidize
and improve connection speeds for rural hospitals and healthcare
154
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providers.166 The Fund provides more than a one-time start-up fee,
though: each program subsidizes ongoing support to maintain affordable
access.167 For example, in the E-Rate and Rural Health Care Programs, the
funds assist providers to ensure that schools, libraries, and medical
facilities pay affordable rates throughout the year.168 In the Lifeline
program, the funds support low-income users in paying monthly phone
charges.169 More than access to an on-switch, these subsidies provide
ongoing, elaborate support to vulnerable populations.
The FCC is not the only entity committed to universal access to
high-speed broadband and other connectivity.170 In 2015, Housing and
Urban Development launched ConnectHome, a pilot program focused on
connectivity in public housing.171 Further, all fifty states have established
a commission or task force dedicated to broadband, and many of those
initiatives include identifying underserved consumers.172 Finally,
corporations like Microsoft are innovating to expand services and reach
rural customers.173 The FCC has stated, “[N]o one program or entity can
solve this problem on its own and what is needed is many different
organizations, vendors, and communities working together to address
this problem.”174
In the 2018 Broadband Deployment Report, the FCC noted gains in
closing the “digital divide.”175 The FCC reported that 92.3% of the overall
population has access to fixed broadband, up from 81.2% in 2012.176 Under
Congress’s mandate in the Universal Service Fund legislation to provide
just, reasonable, and affordable rates, the FCC is remarkably well equipped
166
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to close the digital divide, and appears committed to doing so.177 Whether
for political gain or a sincere steadfastness to serving the “public interest,
convenience, and necessity,” the FCC and Congress have historically
guaranteed that all Americans would benefit from access to spectrum.
With this understanding of a different industry and regime, we now shift
back to the question at hand: how can a market intervention can bridge
the banking gap?
III. Diagnosing the Multifaceted Problem in Banking the
Underserved: Questionable Profitability, Risk, and ConsumerPunishing Regulation
Propelling banks to serve the underserved requires understanding
why banks do not already meet the demand. Scholars and policymakers
maintain that banks have willingly and intentionally retreated from the
equation of small-dollar lending.178 But reputable banks have never
consistently met consumer demand for small-dollar loans, and therefore
have never been part of the equation.179 At the urging of policymakers,
commercial banks loaned small amounts starting in the 1920s, but they
predominantly served higher-income borrowers.180 Commercial banks
have historically not served lower-income borrowers for myriad reasons,
which can be summarized in three points. First, small-dollar loans are not
profitable enough to entice banks to enter the market.181 Second, smalldollar loan borrowers are riskier than other borrowers.182 Third, unfocused
and consumer-punishing regulation drives away banks from entering the

177 See, e.g., FCC, supra note 154, at 1740 (quoting FCC Chairman Ajit Pai, who noted that “while
we are now headed in the right direction, we have much to do. Far too many Americans still lack access
to high-speed Internet”); id. at 1748 (quoting FCC Commissioner Jessica Rosenworcel, who “believe[s]
the future belongs to the connected. That’s because a broadband connection is more than a
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178 See, e.g., Mehrsa Baradaran, It’s Time for Postal Banking, 127 HARV. L. REV. F. 165, 168 (2014)
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equation and does little to address the widespread demand for temporary
liquidity.183
A. The Ultimate Question for Banks: “What’s in It for Us?”
In a series of essays in 1914, soon-to-be Supreme Court Justice Louis
D. Brandeis articulated fear of a powerful banking industry in thenmodern America.184 At the time, large investment banks controlled $22
billion—the buying power of $564 billion today—through railroads,
industrial corporations, and life insurance companies.185 Justice Brandeis
warned consumers that banks “control the people through the people’s
own money.”186 Banks were allowed to make their own judgments about
consumers in granting credit.187 Justice Brandeis proposed conflict-ofinterest legislation to require impartiality in granting credit, and argued
that banks should be treated as railways or telephone companies: public
utilities that serve the public interest.188
Inspired by Justice Brandeis’s vision, President Franklin D. Roosevelt
utilized the Great Depression to establish a social contract between banks
and consumers.189 As part of the New Deal, the Federal Reserve was
completely reorganized in 1934 into a central banking system and
legislators passed reforms to suppress bank runs and provide deposit
insurance contingent on oversight.190
After the Great Depression, banks saw modest profits through
deposits and loans.191 Technological advances, financial innovation,
capital markets, and commercial paper markets, however, began offering
alternatives to banking.192 Instead of utilizing banks, now considered
middlemen, consumers made deposits in high-yield, unregulated
markets.193 The underpinnings of the New Deal could not meet the
modern demands, speed, size, and complexity of finance in the 1970s and
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‘80s.194 Thus, banks and policymakers dismantled the New Deal
underpinnings without replacing them with modern analogs.195
This dismantling led to a new banking ideology: banks would only be
safe when highly profitable.196 Maximizing profitability to allow
competition with nonbanks established banks as “purely ‘market’
entities.”197 Banks were relieved of the social contract.198
The dismantling also led to bank failure in the Panic of 1987.199
Legislators responded to the economic panic with bank-friendly
regulatory and deregulatory acts. Congress passed the Financial
Institutions Reform, Recovery, and Enforcement Act of 1989, which
provided taxpayer dollars to resolve failed local thrifts, and the Federal
Deposit Insurance Corporation Improvement Act of 1991, which further
limited regulatory discretion in resolving banking industry problems.200 In
1994, Congress passed the Riegle–Neal Interstate Banking and Branching
Efficiency Act, which eliminated restrictions on interstate banking and
branches.201 In 1999, the Federal Reserve repealed the New Deal–era
Glass–Steagall Act.202 These fierce changes ushered in astronomical
profitability for the banks. Decades of unfocused regulation also
ultimately led to the Great Recession of 2008.203
Financial markets had not seen the level of turbulence in 2008 since
the Great Depression.204 Large banking corporations took major beatings:
J.P. Morgan Chase bought Bear Stearns on the cheap, Lehman Brothers
declared bankruptcy, and the Federal Government provided huge sums of
capital to Bank of America, AIG, and Citigroup.205 Between October 2008
and March 2009, a monthly average of 712,000 people lost their jobs.206
Between December 2007 and early 2010, the economy lost an estimated
8.7 million jobs.207
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Following the crisis, the Federal Reserve purchased $1.25 trillion of
securities to push liquidity into banks.208 The theory was that these
securities would increase reserves so banks would then lower interest
rates and lend more money.209 Meanwhile, the government issued bailouts
to increase consumer confidence and encourage banks to act within the
public interest.210 Instead, after the crisis, the banks used the fresh cash to
triple their stock prices.211
Most modern banks view customers in terms of their relative
profitability: banks reject or punish the unprofitable—presumably those
with low credit scores—with severe fees.212 Justice Brandeis’s definition of
“public interest” suggested that banks should work for the benefit of as
many consumers as possible.213 Instead, banks have recaptured the idea of
working for the “public interest” to mean that if banks are highly
profitable, then everyone benefits.214
Even in periods when banks were considered agents of the traditional
public interest, they were still not likely to engage in small-dollar loans for
low-income borrowers.215 For banks, small-dollar loans mean lower
amounts of interest paid.216 In 1930, for example, banks made average
secured loans of $326 and unsecured loans of $250, relatively high
amounts for the time.217 Similarly, in 1969, banking professionals stated
that “only loans of $600 or more are generally profitable.”218 Banks have
therefore more consistently served those already served because of
earnings potential, and have shied away from the relative unprofitability
and risk of the underserved.219
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B. Risk Justifies the Exclusion that Proves the Risk
Loans and risk are historically intertwined. In Hamlet, Shakespeare
warned, “Neither a borrower or a lender be; For loan oft loses both itself
and friend, And borrowing dulls the edge of husbandry.”220 In Poor
Richard’s Almanack, Benjamin Franklin advised, “If you’d lose a
troublesome visitor, lend him money.”221 The ancient assumption that
certain borrowers will renege on the promise of the transaction provides
the foundation for risk valuations today.
A common justification for the high rates of fringe lending is that
serving low-income borrowers is risky and expensive.222 Where banks sort
potential borrowers into categories to distinguish between “good credit”
and “bad debt,” payday and title lenders make no such differentiation.223
Banks might refuse products for higher-risk borrowers and then offer low
rates for lower-risk borrowers, but payday and title lenders offer the same
exorbitant interest, fees, and terms, regardless of the borrower.224 Over
time, banks have rationalized that because they accrue more profits on
higher-dollar loans, sorting lower-income borrowers for small-dollar
loans is not worth their time.225 So, banks consider lower-income
borrowers too risky to justify the transaction costs.226
The economic concept of risk has afforded banks the historical
support to exclude or differentiate between classes of borrowers.227 Today,
despite extensive laws and regulations against undue discrimination,
borrowers who are Black, Hispanic, or women pay more for credit.228
Historical perceptions of who constitutes a “risky” borrower fortify these
lasting trends in lending. For example, in 1971, a prominent Chicago
banker explained why his bank refused loans in a specific geographical
area: “Have you looked around? It’s a slum.”229 Similarly, in 1974, a bank
board member said he would not vote to adopt standards for
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antidiscrimination against women because, “[w]omen get pregnant.”230
Risk, while objectively economic in nature, is therefore a pretense for
subjective valuations of certain classes and demographics. Once banks
define risk for themselves and exclude certain borrowers from affordable
products, the borrowers become riskier when they cannot keep up with
high-cost loans. Then, commenters are free to rationalize the fringe
lending business because those consumers are too risky for commercial
banks, and a consumer-punishing cycle restarts.231 Along with risk,
consumer-punishing regulation keeps banks from entering the smalldollar market.
C. Uncertainty in the Face of Excessive and Unfocused Regulation
Decades of complicated, unfocused regulations, even those seeking to
curb bank power, have punished consumers. Some banks have offered
loan products called “deposit advances,” that allowed customers to borrow
against their recurring direct deposits.232 For example, Wells Fargo, Fifth
Third, and U.S. Bank offered these advance products for a time, but
discontinued them in 2014 after the Office of the Comptroller of the
Currency (“OCC”) and the FDIC imposed tight restrictions on smalldollar, high-interest loans.233 The regulations did not forbid banks from
offering the loans, but created rigid regulatory structures that made it too
difficult for banks to continue offering the products.234 These products,
while potentially safer alternatives to fringe lending products, still accrued
high fees and rates and were ultimately labeled as “debt traps” by the
Consumer Financial Protection Bureau (“CFPB”).235
Modern banking regulation in the United States is enormously
complex.236 Today’s system evolved gradually as regulators and
policymakers added more regulations, laws, and authorities to the pile
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without taking enough away.237 Eight regulatory agencies create an
umbrella of federal oversight: Federal Reserve, OCC, FDIC, National
Credit Union Administration (“NCUA”), Securities and Exchange
Commission (“SEC”), Commodities Futures Trading Commission
(“CFTC”), Federal Housing Finance Agency (“FHFA”), Farm Credit
Administration (“FCA”), and the CFPB.238 Adding further complexity,
financial institutions are subject to any number of these federal agencies
because they engage in multiple kinds of activities.239 Additionally,
financial institutions are also subject to state regulators and other
organizations.240
Most banks house compliance departments to navigate the
multifarious regulatory and statutory requirements.241 Scholars regularly
refer to the thorny relationship between banks and the government as
“the doom loop.”242 Two realities are apparent here. First, the vast,
unfocused regulation of modern banks has not successfully protected
consumers from predatory practices or answered the demand for liquidity
that fringe companies offer.243 Second, “the doom loop,” while merely
messy for highly profitable banks, ensures that the most vulnerable
consumers on the margins continue to suffer and remain underserved.244
Therefore, if banks remain purely market-driven, risk-defining entities
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with no catalyst compelling them to serve lower-income consumers, and
if the regulatory structure remains convoluted and continues to usher
away willing banks, the market for and profitability of fringe lending will
only expand.
IV. Evaluating Proposed Solutions to Meet Real Demand for Liquidity
In a how-to manual on starting a payday lending business, the author
extols the profit-potential of the industry.245 The author states that
“everyone in this business is making a lot of money in excess of [tens] of
thousands of dollars in just fee[s] every month by funding less than 300
loans.”246 The author expounds that a man operating a small loan store in
Atlanta, Georgia “is averaging 200 loans per month with a payback in 14
days and he’s making $20,000 in fees.”247
Fringe lenders are thriving with little effort because of the most basic
economic theory: supply and demand. Proponents of fringe lending
suggest that without predatory lenders, risky borrowers would be
insolvent.248 This is true. Demand for predatory loan products exists
because Americans are financially unstable and banks are unwilling to
serve them. So, how should banks be thrust into the equation? The
exigency that banking disparities create demands creative solutions.
A. Why State and Federal Efforts Are Not Enough and Postal Banking is
Not the Answer
An oft-cited solution to serving the underserved and eliminating
predatory lending practices is state-based initiatives.249 But outright bans
on predatory lending or federally and state-initiated interest rate caps are
insufficient for solving the fringe lending problem.250 The payday lending
how-to manual illustrates simple methods to evade state interest rate caps
and other state-based limitations on payday lending.251 For example,
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I would recommend setting up your business in states such as:
•
•
•
•
•

South Dakota: No state taxes and no rate cap[.]
Nevada: No State taxes, no rate cap, and the owner can remain anonymous.
Wyoming: No state taxes, $30 can be charged per $100 borrowed, and the
owner remains private.
Delaware: No rate cap and allows owner to remain unknown.
Colorado: No rate cap[.]

You could set up a business in your home state for the sake of getting your business
checked and register your business in another state and get license[d] in either of these
states to operate. Or you can set up in one [] state initially because you can open your
account online and never have to step foot into the bank. You have a couple of different
252
choices.

The manual also explains how to avoid state licensing and federal
regulations: set up your company in another country.253 According to the
manual, certain payday loan operators are not registered, but are still
located within the United States and correspondingly offer services in all
fifty states.254 “This type of setup is difficult for state regulators to control
because the business is incorporated in another country . . . the USA does
not have jurisdiction to fine them or even warn them,” the manual
rationalizes, citing the Virgin Islands and Belize as popular havens.255
So, even with a nationwide interest rate cap or state laws that crack
down on predatory lending practices, businesses will prey on vulnerable
borrowers where demand for liquidity exists. For example, Connecticut
has outrightly banned all payday loans.256 But a simple internet search of
“Connecticut payday loans” provides dozens of online options for “fast
cash.”257
Demand will only increase in times of economic instability. Indeed,
in the wake of the novel coronavirus, payday lenders are skirting state
regulations by partnering with out-of-state entities to target consumers
impacted by the crisis.258 Enterprising businesses will avoid regulations,
advertising bans, and federal interest rate caps. These kinds of solutions
are ineffective and consumer harming, especially where high demand for
fast liquidity exists. An outright ban on fringe lending without propelling
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reputable banks into the equation leaves potential borrowers desperate for
options.
1.

Recent Regulatory Initiatives Ignore Demand and Punish
Consumers

In 2017, the CFPB established two new requirements to curb payday
and title lending that provide helpful examples of consumer-punishing
regulation: an “ability-to-repay” test and a “cooling-off period.”259 The
ability-to-repay test required lenders to evaluate whether borrowers could
repay without borrowing new loans.260 Under the test, lenders obtained
detailed information about the customer before approving the new loan.261
If lenders determined that a customer could not repay the desired loan
without reborrowing, the rule disallowed the lender from lending to that
customer.262 Similarly, the cooling-off period rule disallowed lenders from
lending more than three short-term loans to a customer within thirty
days.263 Instead, they needed to wait thirty days after the third loan to
relend.264
These rules represent regulatory efforts to reduce the prevalence of
predatory lending, but do not address the demand that drives customers
to the lenders.265 Instead of establishing mechanisms that promote more
liquidity, regulators are restricting consumer access to much needed
cash.266 Additionally, under the CFPB’s reporting, a typical two-week
payday loan garners triple digit APRs.267 The ability-to-repay test and the
cooling-off period did nothing to change the predatory nature of payday
and title loans and their exorbitant rates, but instead deterred consumers
who needed the liquidity that only those lenders would offer. These kinds
of rules, while seemingly beneficial, ultimately punish borrowers more
than they help. Regulators place the impetus on the borrowers’ ability or

259
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inability to repay instead of diagnosing the reasons borrowers engage with
the expensive products.
Today, almost 80% of Americans live paycheck to paycheck.268
Financial insecurity is rampant, and not in the way we expect: in 2015, a
study found that over 20% of small-dollar borrowers net more than
$50,000 a year.269 The middle class is growing more illiquid, and the
modern financial regulatory regime is not adapting to meet those
challenges. Instead, recent regulatory initiatives, like the ability-to-pay
test and the cooling-off period, make consumers’ only options less
accessible in times of illiquidity.
Answering the exigencies of a less financially secure middle class
requires offering products for consumers who need access to credit and
liquidity. One proposal, postal banking, has gained traction as a potential
solution to meet the demand.
2.

Postal Banking as a Political Operation and Market Power

Scholars and policymakers have suggested that post offices are the
solution for the underserved.270 Postal banking is not a new proposal. In
1910, President William Howard Taft implemented the Postal Savings
System for the poor to save money.271 After a decline in deposits, President
Lyndon B. Johnson discontinued the program in 1967.272
Senator Kristen Gillibrand proposed large-scale legislation to place
banking options back into the United States Postal Service (“USPS”).273 The
proposal would establish retail banking in all thirty thousand USPS
branches, but, unlike past iterations, it includes loan products.274 Senator
Gillibrand’s hope is for postal banks to offer low-interest loans to wipe out
predatory lending.275 The theory is that USPS can reach underserved
populations because branches already do business in communities that
banks left long ago.276 Because potential borrowers are comfortable with
268
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post offices, banking options would likely be welcomed.277 Further,
scholars suggest that postal banks could offer lower rates than predatory
lenders by taking advantage of economies of scale.278
Senator Gillibrand’s proposal is ambitious and could be an effective
method to meet the demand of the underserved and eliminate payday
lending. But, despite the familiarity of the neighborhood post office,
postal lending would create an entirely new and untested banking
regime.279 Postal lending would afford the federal government with a
monopoly over low-income consumers. Relying on the advantages of the
USPS’s economies of scale ignores that postal banks would have a
substantial advantage over and deter competition from potential
reputable lenders.280 Postal banks would have few barriers to enter the
small-dollar loans market, whereas banking institutions not already in the
community would have significant physical, financial, and reputational
barriers.281 Thus, the noteworthy advantages that postal banks boast about
would establish the federal government as a monopolistic market
participant. Meanwhile, community banks and credit unions would be
forced to compete for checking and savings accounts with the federal
government’s new banking regime.282 Further, while postal banks’ rates
would be more affordable, ultimately, choice would be just as scarce as in
the current banking regime. With few firms able or willing to compete
with such a mammoth as the federal government, consumers would lose
out on the kind of competition that drives down prices.283
Economists and banking professionals are hesitant to support postal
banking.284 Two dominant criticisms are: postal banking is a partisan effort
that would further politicize banking for the underserved; and, postal
banking would empower a government agency with a history of
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mismanagement and too little experience in underwriting to augment the
livelihoods of already vulnerable populations.285
One critic to Senator Gillibrand’s proposal suggests that postal
banking could be a boon for Democrats.286 The critic states that the
proposal is designed to offer subsidies that would garner political
support.287 The critic further challenges the Senator: “If [Senator]
Gillibrand wants to subsidize specific Americans, let her propose doing so,
in the light of day.”288
While postal banking is more effective than unfocused regulation and
interest rate caps because of the solution’s emphasis on the demand for
liquidity, the untested framework would likely ensure that commercial
banks would never effectively enter underserved communities.289 A more
efficient solution would be to propel banks and credit unions to enter the
small-dollar loan market and boost competition.
B. A Creative Solution: The Universal Banking Service Fund
This Comment proposes subsidizing low-interest, small-dollar loans
for Americans. Inspired by the communications sector’s longstanding
adherence to universal service, banks and reputable lending firms could
contribute to a universal service fund based on their annual revenue.
Then, branches in underserved communities would use the fund to offer
subsidized small-dollar, low-rate loan options. Americans have long
accepted the ideology behind universal service and have demanded that
telecommunications providers meet their obligations to serving the public
interest, convenience, and necessity. Why should the banking industry,
even more closely entwined with opportunity and advancement, be
different?
The United States boasts the largest and most liquid financial market
in the world.290 In 2018, finance and insurance represented $1.5 trillion of
the country’s gross domestic product.291 J.P. Morgan Chase, Bank of
America, and Wells Fargo are the three largest banks in the United States,
and together yield $284.1 billion in revenue in 15,512 branches.292
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Meanwhile, experts estimate taxpayer subsidies to banks total $83
billion.293 Banks have also benefitted exceptionally from bailout dollars.294
The industry is therefore more heavily subsidized than ever.295
If a combination of transaction costs, risk, and unfocused, consumerpunishing regulation keeps reputable banks from meeting the widespread
demand of small-dollar loans, and if taxpayers continue to lose out despite
heavily subsidizing banks, then a Ronald Coase–inspired theory would call
for minor market intervention.296 Mirroring the FCC’s commitment to
nationwide connectivity through the Universal Service Fund, a similar
program, the Universal Banking Service Fund (“UBSF”), could provide
subsidized banking options from reputable financial firms like banks,
credit unions, community groups, and nonprofits. Unlike postal banking,
the government would not provide the loan products and thus compete
with banks, but would subsidize the products to make low-cost loans safer
and more appealing for banks to enter the small-dollar loan market. This
proposal is a broad overview of how such a program could answer the
demand for small-dollar loans.
1.

The Mechanics of the Universal Banking Service Fund:
Oversight and Administration

Like the Universal Service Fund, the UBSF would require regulatory
oversight and independent administration.297 In overseeing the Universal
Service Fund, the FCC designated an independent nonprofit, the
Universal Service Administrative Company (“USAC”), to administer the
funds each year to telecommunications and broadband companies.298
USAC also collects annual and quarterly revenue information from
companies and estimates demand for services.299 The FCC uses the
compiled data and demand forecasts to determine the quarterly
contribution factor.300 Some companies pass through the contribution to
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customers, but the FCC has established rules to ensure that providers are
not gaming the system.301
Likewise, the UBSF would best function within a regulatory agency
and with an independent administrator.302 The agency, with
Congressional oversight and approval, would explicitly define and oversee
the mechanics of the UBSF. The agency would also determine each
banking and lending firm’s contribution factor into the Fund. Like the
FCC, the agency could set the contribution factor at a percentage of the
firms’ interstate end-user revenues.303 Questions of fees, rates, APR,
default, new entrants, penalties for bad actors, etc., would also fall under
the agency’s purview.304 Inherent in this proposal would be a mechanism
to ensure that banks do not increase already exorbitant maintenance fees
to cover the UBSF contribution. An independent administrator would
manage filings and administer funds, which would then subsidize lenders
who provide borrowers with small-dollar, low-interest loans.
2.

The Mechanics of a UBSF Loan Product

Under this proposal, a traditional fringe loan customer would borrow
a small amount from a reputable bank, credit union, nonprofit, or
community group. From the borrower’s perspective, the experience would
be no different than borrowing a traditional loan or opening a small credit
line. From the firm’s perspective, a loan officer would analyze the
borrower’s credentials to determine eligibility, using parameters which
Congress would define and the regulating agency would oversee.305 Then,
the UBSF would provide a government-backed, subsidized product with a
conventional, safe APR for the borrower. Instead of churning, the loan
would be subject to similar penalties as missed payments on reputable
credit lines. The interest rate or fee structure would never increase. The
UBSF would subsidize a portion or all of the bank’s transaction costs of
this loan.
301
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In any scheme, borrowers will default. Rolling over loans into new
ones or selling defaulted loans to private buyers is a significant portion of
the high-pressure, fringe-lending industry that harms borrowers.306 The
UBSF’s default model could avoid these pitfalls by combining major postal
lending proposals and the default model for Federal Housing
Administration (“FHA”) mortgages: if a borrower defaults, the UBSF could
reimburse the lender for the remaining amount owed, in most cases up to
$4,000, and employ the Treasury Department’s debt collection services
available to federal agencies.307 The UBSF regulator could then garnish the
borrower’s tax refund for the defaulted amount.308 The details of default
and other specifics would require creative design and thorough oversight,
but reducing the costs of debt collection could significantly reduce the
fees associated with small-dollar loans.309
The UBSF loan products would be designed in partnership with
reputable lenders. For example, in 2018, U.S. Bank introduced a product,
the Simple Loan, designed to meet customer demand for small-dollar
loans.310 The Simple Loan allows U.S. Bank customers to borrow up to
$1,000 in $100 increments, with a set fee of $6 for every $100.311 U.S. Bank
cites an average APR for the Simple Loan at 35.65%.312 While still high for
borrowers, this model is much less expensive than triple-digit rates and
fees. Customers also benefit from a longer period to pay back the loan, at
three months instead of two weeks.313 The Simple Loan charges no
additional fees or penalties for missed payments, and unlike fringe
lenders, does not automatically debit the borrower’s bank account when
funds are too low.314 The set fee structure ensures that customers are not
blindsided by churned rates and fees. U.S. Bank has branches in only
twenty-six states and is currently one of few reputable financial
institutions with a loan product that competes with fringe lenders.315 With

306

See BARADARAN, supra note 26, at 111–13.

307

See id. at 214; see also KATIE JONES, CONG. RESEARCH SERV., RS20530, FHA-INSURED HOME
LOANS: AN OVERVIEW 1 (2018).
308

BARADARAN, supra note 26, at 215.

309

See id. (“Debt collection costs are one of the primary causes of the high fees attached to small

loans.”).
310 Mary Wisniewski, US Bank Launches Payday Loan Alternative for Cash-Strapped Customers,
BANKRATE (Sep. 12, 2108), https://perma.cc/AGM2-HH68.
311

See A Loan Option to Cover Immediate Cash Flow Needs, U.S. BANK, https://perma.cc/5SJP-

ADBU.
312

See id.

313

Id.

314

See Simple Loan FAQs, U.S. BANK, https://perma.cc/W2P2-QQ3W.

315

See U.S. Bank Simple Loans Review, FINDER (Nov. 30, 2018), https://perma.cc/XMZ8-AKZU.

648

George Mason Law Review

[Vol. 27:2

a program like the UBSF, firms like U.S. Bank could offer even safer smalldollar products.
The UBSF could have a tiered structure for the level of subsidies
offered like that of the Universal Service Fund.316 The UBSF could offer a
higher rate to banks that serve in areas of higher poverty. Also like the
Universal Service Fund, the UBSF would not be a direct subsidy to end
users. Instead, the Fund would support reputable, backed financial
institutions which are otherwise not incented to enter the small-dollar
loan market. Like the Connect America Fund and the Rural Health Care
Program that provide subsidies and reimbursements for companies, the
UBSF would either subsidize financial firms to encourage them to enter
underserved markets or reimburse firms for a portion or all of the costs of
making the loans.
Under U.S. Bank’s Simple Loan model, the bank’s profits come from
some portion of the loan’s set fees of $6 for each $100 borrowed.317 In a
hypothetical model under the UBSF, a U.S. Bank branch would offer the
same product to a customer, but the subsidy would cover a portion or all
of the fee. If the borrower qualifies, the subsidy could cover, for instance,
$3 of the six-dollar fee for every $100 borrowed. The UBSF, then, would
pay into the transaction up to $120 for $1,000, decreasing the fees the
borrower pays by half.
These are merely hypothetical models for a Universal Banking Service
Fund. Ideally, lenders could offer more than U.S. Bank’s $1,000 loan and
varying kinds of fees, rates, and payment plans based on consumer
demand. The UBSF would subsidize and back loan products for lenders,
and borrowers would benefit from lower rates, no churning, and safer
options in default.
3.

Benefits and Pitfalls of the UBSF

Instead of a “doom loop,” the UBSF would encourage a cycle of
innovation not yet seen in the small-dollar loan market. With more
reputable financial institutions entering the market to receive the UBSF
subsidies, competition would create more diversity for borrowers and
encourage firms to innovate more affordable, safer transactions.
This proposal meets rising consumer demand for liquidity that
modern regulation does not. Additionally, unlike postal banking, which
sinks taxpayer dollars into a new, untested market power, this proposal
relies on the infrastructure of the established banking industry, propels
316 See, e.g., E-rate: Universal
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already heavily subsidized firms into the equation to serve the taxpayers,
and invites competition.318
Perceptions of risk, fear of default, and insistence for high
profitability remain regardless of the loan product.319 But the risk for
default in fringe lending products is compounded when APRs are in the
triple digits.320 Under this proposal, lower rates and fees and prudent
lending practices mean a higher probability that borrowers will not
default. Additionally, this proposal does not suggest that banks must
abandon their profit-seeking instincts. Instead, this proposal provides a
mechanism and an incentive for banks and small-dollar borrowers to
enter the kind of symbiotic relationship that politicians have long
described but never achieved.321
Banking products are not telecommunications services. This analogy
is not perfect. But the comparison between industries is useful in
proposing a creative solution to a rampant problem. Additionally, this
proposal is not without drawbacks. To establish a Universal Banking
Service Fund is to add to an already murky and unfocused regulatory
regime. But the infrastructure necessary to execute UBSF-backed loans
already exists within the banking firms themselves. This proposal could
therefore make room to clean up banking regulation by promoting access
to safe products that could wipe out fringe lending.
To say that banks can afford to contribute to a Universal Banking
Service Fund is not the point of this proposal. The point is that they
should. If the top three banks in the United States contributed a little over
4% of their annual revenue, then the UBSF could subsidize and back all
twelve million fringe-lending borrowers up to $1,000 each year.322 But this
proposal is not asking for these three banks to subsidize every borrower.
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Instead, all banks could contribute support to ensure that they are
working for consumers as much as consumers are working for them.
For over a century, the United States has supported the idea of
universal service for telecommunications and broadband access because
that access is essential for opportunity and advancement. Nothing is more
intimately linked to advancement than financial liquidity and access to
safe, reputable banking and credit options.
Conclusion
At the start of the Universal Service Fund, antiregulation proponents
said that firms would meet the demand of rural and low-income
consumers if only they could do so without government intervention.323
They said that McDonald’s and K-Mart met those consumers’ demands, so
of course telecommunications providers would, too.324 This argument
ignores the high build-out costs to reach rural consumers and the low
revenues of poor urban areas.325 It also presumes that other firms will
build-out, compete, and drive down prices.326 McDonald’s would not be a
giant in the fast food industry today without Burger King in constant
competition.327 The S.S. Kresge Company, later called K-Mart, needed to
race against Arlan’s Department Stores to win the corner of the market for
the best discount store.328 So, advocates for the Universal Service Fund
held that first comes access, then comes competition, and all at just,
reasonable, and affordable rates.329
Advocates and opponents for universal service cannot possibly know
today what the market would look like if the Telecommunications Act of
1996 had not established the Universal Service Fund. But we can plainly
see the modern landscape for today’s vulnerable populations after decades
of bank-friendly, consumer-punishing regulation: insufficient access, no
competition, unaffordable rates, and a growing financial chasm. Maybe
now is the time to try something different.
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